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WilliamHarvey(1578-1657)returnedtoEnglandfi･omthecontinent

inl602andsettledinLondonwishingfbrtheFellowshipoftheCollege.

TherehadbeentheMedicalActl512;littleisknownwhowerepetitioners

fbrthestatute，ByHenryVIII'sLetterPatentl518theRoyalCollegeof

PhysiciansofLondonwasibunded,andestablishedbyThomasLinacre

(1460-1524),OxfbrdandJohnCaius(1510-1573),Cambridge.Therewasa

struggletocontrolthepracticeandtomaintainthemonoployinLondoon,

andajealousybetweentheCollegeandtheBarber-SurgeonsCompany.

HarveywasadmittedtotheCollegeon5Junel607;itwastherethatDr

ThomasBonhamwasinquired(Keynes79).

Munk'sRollbegins,HenryVIII'sLetterPatentl518andStatutel4

HenryVIIIandCharterlOHen・VIIItotheCollegebeingcited,CcHenry

theEighth,withaviewtotheimprovementandmoreorderlyexerciseof

theartofphysic,andtherepressionofirregular,unlearned,andincompetent

practitionersofthatfaculty,inthetenthyearofhisreignfbundedthe

RoyalCollegeofPhysiciansofLondon.Totheestablishmentofthisincorpo-

rationtheKingwasmovedbytheexample･ofsimilarinstitutionsinltaly

andelsewhere,bythesolicitationsofatleastoneofownphysicians,Thomas

Linacre,andbytheadviceandrecommendationofhischancellor,Cardinal

Wolsey.BythetermsoftheLettersPatentconstitutingtheColleJ,dated

23rdSeptemberl518,JohnChambre,ThomsLinacre,FerdinanddeVicto-

ria,theKing'sphysicians,NicholasHalsewell,JohnFrancis,andRobert

Yaxley,physicians,andallmenofthesamefaculty,ofallinLondonand

withsevenmilesthereof;areincorporatedasonebodyandperpetualsuc-

cession,andtheuseofacommonseal，Withthelibertyofholdinglands

whoseannualvaluedidnotexceedtwelvepounds.Theywerepermittedto
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holdassembliesandtomakestatutes,ordinancesfbrthegovernmentan&

correctionoftheCollege,andofallwhoexercisedthesamefacultyin

Londonandwithinsevenmilesthereof;withaninterdictionfrompractice

toanyindividual,unlesspreviouslylicensedbythePresidentandCollege.

Fourpersonsweretobechosenyearly(Censors),towhomwasconsigned

thecorrectionandgovernmentofphysicanditsprofbssors,togetherwith

theexaminationofallmedicinesandthepowerofpunishingoffEndersby

fineandimprisonment,orbyotherreasonableways.Andlastly,themembers'

oftheCollegeweregrantedanexemptionfromsummonsonallassizes,in-

quests,andjuriesinthecityanditssuburbs&G(Munkl)''.

ThomasBonham(1552-1630)wasasizaratStJohn'sCollege,Cam-

bridge,andB.A・Oxfbrd,becameadoctorofmedicine,Cambridgeinl595.

Inl605hesattheCollegeexamination,butfailed.Withoutsittingitonce

againheengagedinpractice.TheCollegeorderedhimtodesistandto

payafineoffivepoundsorgotoprison．Herepliedhewouldnotobey

becausetheCollegepresidentandCensorshadnoauthorityoveruniversity

doctor・TheCollegecommittedBonhamtoprison;hewastriedintheking's

bench,andwasreleased・AfterhisreleasetheCollegeimmediatelyresponded:

itsenttheinquiryabouttheColleJ'sauthorityonpractitionertotheking

Jamesl,whoaskedLordChancellorEllesmereandChiefJusticeofKing's

Bench.Thesetwosummonedfivejudges:thesevenmetlMayl607to

considertheLetterpatentsandStatutes,andanswered(Clark213).

EdwardCoke(1552-1634),accordingtoHoldsrworth(VOL.V,425)

waseducatedatTrinityCollege,Cambridge・Throughoutlifehewasan

ardentadvocativeofuniversityeducationandanenthusiasticadmirerof

hisUniversity.HewasadmittedtothelnnerTempleinl572,calledtothe

barl578,andwassolicitorgeneralinl592,speakeroftheCommonsin

1952-93,attorneygeneralinl593-1606,chiefjusticeofCommonPleasin

1606,chiefjusticeofKing'sBenchandPrivyCouncellorinl613.Hewas

thejudgeintrialofEssexl600,Raleighl603andGunpowderPlotConspi-

ratorsl605.AschiefjusticeofCommonPleashecameintoco伍ctwiththe

kinginl613.Then,howeverhewasmadechiefjusticeofKing'sBenchand

Councillor.Histroublecontinued;hequarrelledwithLordChancellor,then

wasdismissedinl616,butwasbackinPrivyCouncilnextyear.Inl620

hewasleaderoftheoppositioninParliamentandtooktheleadfbrthe
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PetitionofRightl628・Hismainwritingsare:TheReports,mostcerebrated

ofEnglishReports,inl7partsinl600－15withtwoposthumouspartsl655

andl658・Thelnstituts,thefirsttextbookofmoderncommonlawinfbur

books;thefirstontenuresl628,thesecondonMagnaCartal641,thethird

oncriminallawl641andthefburthoncourts1641.

OnBonham'sCase,CokewritesCGInanactionfbrfalseimprisonment,

broughtagainstthepresidentandcensorsoftheCollegeofPhysiciansand

othersthedefbndantsjustifiedunderthecharterfbrtheincorporationofthe

College,andthestat.14andl5Hen、8．cap、5.bywhichthecharteris

coniirmed,andthestat・1Mary,cap.9enlargingthepowerofthecensors>

andsetfbrththattheplaintiff，practisedphysicnotbeingadmitted,etc.:

thatbeingexamined,hewasfbundinsufficient,andfbrbiddentopractise:

but,notwithstandingsuchprohibition,heafterwardspractisedibramonth

ormore,whereupontheyamercedhim5poundstobepaidtothemat

theirnextassembly,etc.andlikewiseenjoinedhimtofbrbearpractisingany

moreuntilhebefblm'Jsu伍cient,etc・underpainofimprisonment:thathe,

continuingstilltopractise，wasfUrtherfinedandorderedtobecommitted:

thatbeingquestioned，ifhewouldsubmittothesaidCollege？hereplied，

thathehadpractisedandwouldpractisewithoutleaveoftheCollege;and

deniedthatbythestatutetheyhadanyauthorityoverhim,hehaving

takenhisdegreeofDoctorofPhysic,withintheUniversity,reguarly;whe-

reuponthecensorsorderedhimtoprison，whichwasexecutedaccordingly.

Theplaintiff､inhisreplicationshewedtheclauseintheactuponwhichhe

replied,andaverredthathehadtakenthedegreeofDoctorofPhysicinthe

UniversityofCambridge,andpractisedphysicintheCityofLondonashe

wellmight:upondemurrertothereplicationjudgementwasgivenfbrthe

plainti圧Resolved,…1．ThecensorshadnopowertocommittheplaintifI,fbr

anyofthecausesmentionedinthebar・Becausethesaidclausewhichgives

powertothesaidcensorstofineandimprisondoesnotextendtothecla-

use,CGThatnoneinthesaidcity,etc・exercisethesaidiaculty,etc.''which

clauseprohibitseveryonefiFompractisinginLondon,etc･withoutlicenceof

thepresidentandCollege,butextendsonlytopunishthosewhopractisein

London,prodelictissuisinnonbeneexequendo,faCiendo,etutendofacul-

latemedicinae,sothattheirpowerislimitedtotheillandnottothegood

useandpractice、2.Admittingthecensorshadpowerjyettheyhavenot
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pursuedit;…1．Becausethecensorsalonehavepowertofineandimprison

whereasherethepresidentandcensorsimposedthisfineoffivepounds.2.

Theplaintiff､wassummonedtoappearbefbrethepresidentandcensors,

andfbrnotappearingwasiInedfivepounds,whereasthepresidenthadno

authority.3.Thefinesimposedbythembyvirtueofthisactbelongtothe

Kingandnottothem,andyetthefineislimitedtobepaidtothemselves,

etc.andfbrnonpaymenttheyhaveimprisonedhim.4．Theyoughttohave

committedtheplaintiff､immediately,althoughnotimebelimitedintheact.

5.Theirproceedingsoughtnottobebyparolinasmuchastheirauthority

isbypatentandactofparliament,andespeciallyitbeingtofineand

imprison.6.Theactgivingapowertoimprisonuntilhebedeliveredbythe

presidentandcensors,ortheirsuccessors,shallbetakenstrictly,orotherwise

thelibertyofthesubjecttisattheirpleasure(8Co.Rep.114a)".

Holdsworth,authorofthemonumentalworkonthehistoryofEnglish

lawdescribesGcHenry8hadincorporatedthephysiciansofLondoninl518;

thepowersofthecorporationtoexamineandlicensephysicianswereenlar-

gedbystatuteinl528(14,15HenryVIIIc.5),andfilrherpowerswere

confbrredinl553(1Maryst.2c.9);thefamousDrBonham'sCase(1610,

8Co.Rep.113b)turnedonthelegalityofcertainactsdonebytheCol-

legeofPhysiciansunderthesestatutes(Holdsworth,VOL.IV,403).''Dicey

says:GthesovereigntyofParliamentis(fi･omlegalpointofview)thedomi-

nantcharacteristicofourpoliticinstitutions,''andGGalimitationhasbeenby

judJsasCoke(Bonham'sCase,1610,8Co.Rep､118)．Thisdoctorineonce

hadarealmeaningbutithasneverreCeivedsystemicjudicialsanctionand

isnowobsolete(Diceyl908,61)."Maitlandreads"itisalwaysdi伍cultto

pinCoketoatheorybuthedoesseemdistinctlytoclaimthatthecommon

lawisabovestatute,andaboveprerogative...itassignsaplacetobothking

andparliament,andkeepstheminit.Cokedistinctlyclaimsthatthejudges

mayholdastatutevoid,eithrbecauseitisagainstreasonandnaturallaw,

orbecauseittrenchesontheroyalprerogative(8Rep.118)(Maitland

300).”

Geldartexplainedthatincaseofconflictbetweenstatuteandcommon

lawClthefbrmerprevails;thesupremacyisaruleofconstitutionallawof

England"(Geldart3);healsoquoted$$itappearsinourbooksthatinmany

casestheCommonLawwillcontrolActsofParliamentandsometimesadiu-
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dgethemtobeutterlyvoid;fbrwheneveranActofParliamentisagainst

rightandreasonorrepugnantorimpossibletobeperfbrmed,theCommon

LawwillcontrolitandadiudgesuchActtobevoid(8Co.Rep.118).''

Holdsworth(VOL.V,475)describes"Inthefirstplacethemanycases

whichCokeadvocatedinthecourseofhislonglifbwerenotpalwaysconsist-

entwithoneanother.ThusthedictainBonham'scase(8Co.Rep.118)

onthepowerofthecommonlawtooverrideActofParliamentarenotvery

consistentwiththeviewswhichelesewhereexpressesaboutthesupremacyof

Parliament.''K(Hisworktherefbreisdisfiguredbyinconsistentstatements;

anditisfbrthisreasonthatitisdifficult,asMaitlandhaspointedout,to

pinhimdowntoanyparticulartheory(Maitland300)．Inthesecondplace

hismentaldefbcttendedtomakehimveryuncriticalintheuseofhis

authorities,andevenledhimtomisrepresenttheireHbct.''

deSmithsaid"InJamesl'stimethereweredicta(8Co.Rep・114at

118)totheeffbctthatActsofParliamentcontrarytocommonrightand

reasonwerevoid;''healsocontrastedCoke's41nstitutes36$<ofthepower

andjurisdictionofParliament,fbrmakingoflawsinproceedingsbyBill,it

issotranscendentandabsolute,asitcannotbeconfinedeitherfbrcauses

orpersonswithoutanybounds(deSmith83).

DiceyremarksCCTheWhigRevolutionofl689andeventhePuritan

Rebellionofl642were丘omonepointofviewconservativemovements.

Theiraimwastopreservethelawofthelandfromeitherinnovatiohsof

improvementsintroducedbyarbitrarypower・Cokewasthelegalheroof

Puritans,andwasthestiHbstoffbrmalists.Adevoteeofthecommonlaw、he
夕

detestedtherefbrmingideasofBaconfi'llyasmuchaSthedespoticarbitra-

rinessofJames(Diceyl914,82)"Holdsworthsummarizes@:Coke'swork

wasthecomplementoftheworkoftheTudordynasty・Justastheyhad

adaptedthemedievalinstitutionsoftheEnglishstatetomodernneeds,wi-

thoutanyappreciablesacrificeofthemedievalideascontainedinthem,so

CokerestatedtherulesofthemedievallawinsuchawaVthatthevwere
〃

madefittobearruleinamodernstate.JustastheTudorsdeterminedthe

fbrmofthedevelopmentoftheEnglishstate,soCokedeterminedthecourse

ofthedevelopmentofourmodernlaw(Holdsworthl925,147)."

Bonham'sCasehasbeenstudiedinrelationtotheU.S.Constitution,the

bicentenaryofwhichwascerebratedlastyear,andalsotothepost-war
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ConstitutionofJapan.Thediffbrenceinattitudetowards血ndamentallaw

inEnglishconstitutionallawbetweenEnglishandAmericanauthorswasthe

subjectofGough,whodiscussedrecentviewsonBonham'sCase(Gough30).

DrBonhamprobablycontinuedLondonpractice.Hehadfiiendsin

Universityandinlegalcircles,receivedM.D・Oxfbrdinl611;wasadmitted

toGray'slnninl614,whereBaconwasabencher,andactiveinl621fbr

Barber-Surgeonfpetitionagainsttheking'snewchartertotheCollege.

Unfbrtunately,fbllowingBonham'saffair,recordinAnnalsoftheCollegeis

defbctivebutitisknownthattheCollegecontinuedtosummonepractitio-

ners(Clark214).

IntracingthemaincurrentofmedicineduringthemodernEnglish

societytheevolutionofmedicalpro企ssioncomestobeofinterestandof

importance;theRoyalCollegeofPhysiciansofLondonhasbeenunique・It

wastheageofconstitutionalconHict;King,Parliament,Court,University,

CompanywereallinstruggleinthecourseofmodernEngland.Innsof

Courthadbeenestablished:physiciansthoughtunderMedicalActl512and

CharterstotheCollgeofhavingabodyoftheirownprofbssion.Chiefjustice

CokeandDrBonhaminfluencedmedicineandlaw.

ThisisbasedonmypaperreadbefbreJapanSocietyofHistoryof

MedicineKansaiBranchinautumnl987.IamgrateiilltothelateDrMisao

Nakano,Osakaibrguidance,toProfbssorSirGordonRobson,Londonand

ProfbssorMakotoMitsui，Kobefbrteaching・Ackowledgementsaredueto

TheBritishCouncilandtheRoyalSocietyofMedicine.

(6-50-353KoyoenHonjocho,Nishinomiya,662Japan)
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